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LETTER BRIEF AND PROI'F'ERS

Dear Chairman Nalbantian and Members of the Planning Board:

Please accept this letter brief on behalf of The Valley Hospital C'TVH') in reply to the letter
brief and proffers submitted on behalf of the objector by Michael B. Kates and Kathryn L. Walsh dated
October 24,2013 (the "Kates brief').

I will respond to the points raised in the Kates briefby the numbers used in the Kates brieffor
purposes of simplicity.

I. THE BOARD IS PREEMPTED FROM CONSIDERING THE NUMBER OF BEDS
AND THE CONVERSION TO SINGLE BED ROOMS

After conceding in writing on page 12 oftheir October 14,2013 brief that "CRR is not disputing
that a higher authority [the State Department of Health] has determined that TVH had made a current
case for the "need" lor 454 beds notwithstanding the reopening ofPascack Valley with 128 beds," and

after conceding same in an email to the Board's attorney as well as conceding same to the Board during
the October 22, 2013 hearing session, Mr. Kates is now backtracking and states on pages I and 2 ofthe
Kates briefthat the concession related only to "the stated number of acute care beds" and that the Board
is not preempted from determining how many beds TVH can have in its proposed facility and whether
TVH can convert its rooms to single bed rooms.

I do not want make this long briefany longer so I refer to the Board to all ofthe facts, statutes.

regulations and case law set forth on pages 11 through 17 of my October 7, 2013 briefto support my
conclusion on page 17 ofthat briefthat "the Board is preempted from considering and determining how
many beds TVH may have in its proposed facility and/or how many single bed rooms TVH may have in
its proposed facility."



Mr. Kates has not contested any of my argument as contained in my October 7, 2013 brief. He

has not taken issue with any of the facts, statutes, regulations and case law cited. He has simply chosen

to ignore it all. Instead, the Kates brief contains a legally irreievant discussion of "Home Rule." I
respectfully submit that if the Board ignores the law of preemption and decides to consider the "bed
count" and single bed room issues on the basis of "Home Rule" as urged by the Kates brief, the Board

will be committing reversible enor.

2. REPLY TO CONTINUED ARGUMENT REGARDING THE NET OPINION
RULE

While never responding to the case law cited in my October 7, 2013 brief on the issue ofnet
opinion, Mr. Kates responds to my citation in emails this week to the recently decided published

opinions in Boroueh of Saddle River v. 66 East Allendale, _ N.J. _ (decided Octobet 21,2013)
(http://lvwwjudiciarv.state and Arroyo

v. Durline Realty. LLC, 

-N.J. 
Super. 

- 
(App. Div. decided October 23,2013)

(http://www..iudiciarv.state.nj.us/opinions/a0967-12.pdfl. Mr. Kates attempts to distinguish both cases

on pages 4 and 5 ofthe Kates brief. While the precise facts ofeach ofthose cases are obviously
different from the facts ofour application, the relevant facts as well as the legal principles enunciated in
the two cases apply to our application.

In Arrovo, the Appellate Division explains (slip op. at 6) that the expert in that case presented

opinions "from my [meaning, his] experience" without ever stating what that experience was, or

explaining how it is reflective of objective standards that applied to the subject matter at issue. The

court dismissed the expert's testimony on the basis of the net opinion rule, explaining that the opinion
was nothing "more than the expert's pefsonal views." (Slip op. at 6) This is precisely the basis of a

number of my objections to the opinion testimony of Peter Steck. In fact, Mr. Kates concedes that Mr.

Steck's opinions were based on nothing more than "his experience" because Kates argues in his October

14,2013 brief(at page 11) that "an expert may in fact rely upon his experience in the field" in forming

an opinion and Kates argues that "this will not be considered a net opinion."

In Boroush of Saddle River our Supreme Court explains (slip opinion at page 41) that the trial
court and Appellate Division erred by not ruling on a motion to strike certain experts reports prior to the

trial . It j ust so happens that one of the expert reports was a report authored by Peter Steck. As our

Supreme Court explains, the trial court "opted instead to allow for enhancement of the testimony at trial
where an appropriate foundation might be established. " (Slip op. at 41) As the Court further explains,

this was error because the "result ofthe court's defenal was to permit thejury to hear speculative

testimony." Id. This is precisely the basis of my objection here. If the Board does not rule at this time

on the net opinion testimony that Mr. Steck has rendered and to which I have objected the Board will be

exposed to speculative testimony which would be reversible error.l

In Mr. Kates' conclusion to his net opinion point on page 5 of the Kates briel he "reminds the

Board and its counsel that this is not a judicial or quasi-judicial proceeding." However, Mr. Kates has

never cited, nor does he cite now, any case law or other authority to support his proposition. In fact, Mr.

Kates has stated on a number ofoccasions during the hearing since his involvement commenced on

I The Boroush of Saddle River Court found that Mr. Steck's testimony lacked the "why and wherefore" required of expert

opinion testi.ony, lacked "a proper foundation" for his conclusions and, as such, that Mr. St€ck's testimony constituted

impermissible nei opinion. (Slipop. at40) Mr. Steck's report and testimony are referenced on the following pages ofthe

Boroush ofSaddle River opinion: 8, 15,21,23,26,33,39,40 and 41.



August 20, 2013 that this proceeding is a "legislative process," not a'ludicial or quasi-judicial

pro-.".r.,,, Frrrther, Mr. Kites offered to brief the issue ofthe Board's ability to receive the objected to

iocuments "as a legislative body" during the August 20, 2013 hearing session, 8/20113T:21-17 to21'
and the Board's attomey asked him to submit case law supporting that proposition during the October

22,2013 hearing session.3 Mr. Kates has not submitted any case law to that effect and, based on that

and on my own independent research into the matter, I do not believe that any such case law exists.

While the Board in TVH's application is unquestionably called upon to make a master planning

policy decision and not a decision on an application for development, the Board is acting in a quasi-

judicial capacity. Evidence of this is the fact that the MLUL in N.J.S.A. 40:55D-10a requires that the
-Board 

hold a quasi-judicial hearing on the "adoption, revision or amendment ofthe master plan," just as

it must on an';application for development." Again, I do not want make this long brief any longer so I

refer to the Board to all ofthe statutes and case law set forth on pages 8, 9 and 23 of my October 7, 2013

brief for the proposition that not only is this a quasi-judicial proceeding but that, regardless ofthat,

evidentiary concepts apply.

However, I will cite one case from those cases I cited in my October 7, 2013 briefon this issue

and that case is Gallenthin Realty v. Bor. of Paulsboro, 191 N.J. 344,373 (2004), where our Supreme

Court held that all local municipal decisions (notjust planning board and board of adjustment decisions

on applications for development) must be supported by sufficient evidence in the record, and that

standard is not met if the decision is based on an expert's net opinion. Mr. Kates has simply ignored the

Gallenthin case as well as the other cases I cited in my October 7, 2013 briefon the issue ofnet opinion.

3. REPLY TO PROFFER ON TVH'S RESPONSE TO HUMC'S APPLICATION
FOR A CN DATED OCTOBER 20, 2OII

The third point in the Kates brief contains the objector's proffer on the introduction into evidence

of a document contained in TVH's appendix to its brief submitted to the Appellate Division in the

appeal of the issuance of a certificate of need to HUMC North, specifically, TVH's response to

HUMC's application for a CN dated October 20, 201 1 (appendix pages291to 369). Mr. Kates states on

page 6 ofthe Kates briefthat the "documents are both relevant and material . . . as impeaching the

credibility of the applicant, through its hired-hands." The Kates brief also includes a number of
gndesignated subpoints on pages 7 through 9. I will respond to the main point as well as the subpoints.

^, 
An Applicant Cannot be Impeached; Only a Witness can be Impeached

I addressed the issue of whether an applicant, as distinguished from a witness, can be impeached

in my October 7, 2013 brief. Mr. Kates has not contested nor taken issue with any of the case law cited

in my October 7,2013 brief. He has simply chosen to ignore it. Once again, I do not want make this

long brief any longer so I refer to the Board to all ofthe case law set forth on pages 21 utd 22 of my

October 7, 2013 brieffor the simple proposition that an applicant cannot be impeached; only a witness

can be impeached. As such, the proffer must fail because the document is irrelevant and immaterial for

the reasons I set forth on the record during the October 22,2013 hearing session.

2 See, 8/20ll3T:15-18 to 20 (first time Kates states the proposiiion); 8/20ll3T:21-17 to 21 (offering to brief the issue of the

Board's ability to receive the objected to documents "as a legislative body"); 9/30i l3T; l6- I I to I 8 (referring to the Board as

a ,'quasi-legisiative" body acting in a "quasi-legislative" capacity when considering the master plan); and 9l30l13T25-'1

(describing the hearing as a "legislative process").
i The requ-est was in rJsponse to Mr. Kates yet again stating that the hearing on TVH's application was a legislative, not

quasi-judicial proceeding.



However, I will repeat the essence of my argument contained in my October 7,2013 brief
because it is short. It is well settled law that a board must consider each application before it on its own
particular facts. Kohl v. Fair Lawn, 50 N.J. 268, 276 (1967). Even an applicant's violation ofthe
zoning ordinance, conviction for such violation, and a finding ofbad faith on its part in accepting a

condition and then immediately and persistently disregarding it, does not permit the Board to refuse to
hear its application or to deny the application on that basis. Cohen v. Fair Lawn, 85 N.J. Super. 234,

239 (App. Div. 1964). Even in the criminal law context, our Supreme Court has rejected the notion that

evidence of a driving on a revoked license, without providing the reasons for the revocation, could be

relevant in defendanfs trial for aggravated manslaughter and vehicular homicide. State v. Bakka, 176

N.J. 533, 546 (2003). The Court stressed that to be relevant and, therefore, admissible, there must be a

"logical connection between the proffered evidence . . . and the fact in issue." Id.

Because TVH as an entity cannot be impeached as an applicant, any statements contained in the

2011 documents included in the appendix to TVH's brief submitted to the Appellate Division which
could be deemed inconsistent with any position propounded by TVH before the Board cannot be
introduced into evidence.

b. The Statements Contained in the 20ll Documents included in the Appendix to
TVH's Brief Submitted to the Appellate Division are Not Inconsistent with
Statements made by John Downes in his Testimony before the Board on April29,
2013

A primary point that Mr. Kates is ignoring here is that only prior statements that are inconsistent
with statements made during testimony can be admitted to impeach a witness's credibility. As our
Supreme Court held in State v. Bunis, 145 N.J. 509, 535 (1996), the only evidence that may be
introduced is that which contradicts a witness's testimony as only that evidence is relevant. Mr. Kates'
argument in the altemative that the objected to documents should be introduced into evidence for the
purpose of impeaching the credibility ofJohn Downes who testified during the April29,2013 hearing
session simply ignores the undisputed facts that 2011 documents rely on data from 2007 through 2010
while the 2013 Downes testimony relies on 2011 and 2012 data. For this reason alone, the statements
contained in the 201 I documents included in the appendix to TVH's brief submitted to the Appellate
Division are not inconsistent with statements made by Mr. Downes in his testimony before the Board on
April29,2013. As such, the objected to documents cannot be introduced into evidence for
impeachment purposes.

c. The Objector Waived its Right to Question the Credibility of Mr. Downes Through
the Use of Extrinsic Evidence by Not Confronting Mr. Downes with the Evidence
during his Cross Examination on April29,2013

Mr. Kates correctly states on page 7 of the Kates briefthat TVH argues that the objector waived
its right to question the credibility of Mr. Downes through the use ofextrinsic evidence by not
confronting Mr. Downes with the evidence during his cross examination on April 29,2013. Mr. Kates
argues in response that "the fact that a lay member of CRR did not request the opportunity" to cross

examine Mr. Downes at a future hearing session should not preclude CRR from trying to further
impeach his credibility after the fact through the use of allegedly inconsistent prior statements. I submit
in reply that Mr. Kates is wrong on this count and the failure of Peter McKenna, president of objector
CRR, to request that Mr. Downes be brought back for further cross examination constitutes a waiver of



any right to further cross examine Mr. Downes and a waiver of any right to introduce any allegedly prior

inioniistent statements into evidence to question the credibility of Mr. Downes'

As to the facts, Mr. Kates glosses over the fact that Mr. McKenna actually cross examined Mr.

Downes during the April 29,2013 hearing session and had no further questions for him,

412912013T:12:l -4 to 130-5, and Mr. Downes was subsequently excused as a witness. 4/2912013T:229'

15 to 16. Mr. Kates also ignores the fact that Mr. McKenna, president of cRR, is not simply a lay

member ofthe objector group but, rather, a sophisticated organizer who arranged for this very same

group to be represented by oiher counsel in the prior challenge to the 2010 master plan amendment. I

Jubmit that Mi. McKenna knew exactly what he was doing by not retaining Mr. Kates until after all of

the direct testimony of all of TVH's witnesses was completed. He was setting up precisely what is

currently occunin! here, which is a very long and, unfortunately, successful filibuster through after-the-

fact attempts to iniroduce evidence that could have and should have been used and/or introduced during

cross examination.

Critically, the right ofcross examination of a witness in a Board hearing is not an absolute right

and is subject to reasonable limitations. Cox and Koenig, New Jersey Zonine and Lan4 Use

Administration (Gann 2013), sections 27-3.1, page 628, citing Lincoln Heiehts v' Crqnford Plannins

grad, 31a N$lprl 366 (Law Div. 1998), afld o.b., 321 N.J. Super. 355 (App' Div ), certif' denied,

tOZ Nf" 131 (1999). Most significantly, here, no objector was denied the right to cross examine Mr.

Downes, including CRR's prJsident, Mr. McKenna. To the contrary, all objectors who requested to

question Mr. Downes were given the opportunity to cross examine Mr. Downes '

As to the law, Mr. Kates argues that under the New Jersey Rules ofEvidence, prior inconsistent

statements are allowed to be introduced into evidence outside the scope ofcross examination and as part

of an objector's direct presentation. I submit that Mr. Kates is wrong on this count'

Mr. Kates commences his legal argument relating to this subpoint on page 7 of the Kates brief by

citing N.J.R.E. 607, which provides that any party may examine a witness as to credibility and introduce

extrinsic evidence relevant to the witness's credibility. Mr. Kates also cites a few cases for the

proposition that an expert's prior inconsistent statements are an appropriate basis for impeachment.

significantly, however, neither N.J.R.E. 607 nor the cases cited by Mr. Kates holds that a party may

introduce piior inconsistent statements to question a witness's credibility outside the scope ofcross

examination, however. Moreover, \f$[ 6i 1(b), which governs the scope of cross examination,

provides that cross examination is "limited to the subject matter of the direct examination and matters

affecting the credibility ofthe witness."

On pages 7 and 8 of the Kates brief, Mr. Kates cites Synder v. American Assqc. of Blood Banks,

2S2 N.J. Supei. 23 (App. Div. 1995), affld on other erorxlds, 144 N.J. 269 (1996) and notes that plaintiff

in that case was allowed to show thejury a broadcast ofan interview by defendant's expert before the

expert testified at trial. Synder is inapposite to the issue being considered here. The_ court in that case

ruied that the prior inconsistent statements made in the broadcast could be admitted because the expert

would be "uuuilubl" to explain any context or other distortion." Id. al46-47 . Here, Mr. Downes is not

available to explain the context or other distortion ofthe allegedly prior inconsistent statements because

he completed his cross examination and was excused.

o A total of 18 objectors questioned Mr. Downes during the April 29,2013 hearing session, including Mr' McKenna. See,

4l2gl13T:3 (index of members of the public questioning Mr.Downes).



on page 8 of the Kates brief, Mr. Kates cites wyatt bv caldwell v. wvatt, 217 N.J. Super. 580

1epp. liv. 1987) for the proposition that extrinsic evidence may be offered for impeachment purposes

when a pany has the opportunity to present the evidence, whether as part of its direct case or as part of
its rebuttal. Wyatt is alio inapposite to the issue being considered here. Wvatt involved a witness

testifying that another witness made an admission for impeachment purposes. Mr. Kates is not seeking

to present a witness to testify that Mr. Downes admitted to him that his testimony was false. Mr. Kates

wants to introduce allegedly prior inconsistent wdtten statements and the way that is done according to

the case law and the evidence rules is through the cross examination process'

Also on page 8 of the Kates brief, Mr. Kates cites Clalton v. Freehold Board of Educ., 67 N.J.

24g,253 (1975) and then misquotes the Court as stating that'lhe issue raised on appeal was whether a

party may offer extrinsic proofofbias or inconsistencv ofan adverse witness without flrst cross

Lxamining the witness onthe subject." (emphasis added to the misquote) The Clayto4 Court actually

stated that "the issue raised on appeal was whether a party may offer extrinsic proofofbias or interest of
an adverse witness without first cioss examining the witness on the subject." (emphasis added to the

correct quote). The difference in words is significant.

As explained in the leading treatise on the law ofevidence in New Jersey, there are four

categories oflvidence to enable a fact-finder to evaluate a witness's testimony: (1) prior inconsistent

staternents; (2) partiality; (3) defects in character; and (4) defects in capacity to testify. Biunno,

Weissbard & Zegas, N.j. Rules of Evidence (Gann 2013), Comment 2 to N.J.R.E. 611. As explained in

the treatise, a party may attack the credibility ofa witness based on partiality, meaning "bias" or
,.interest," at any time, whether by "examination or otherwise." Id., Comment 4 to N.J.R.E. 61 1. As

explained in the treatise, the reason for this is because there is a statute directly on point, N.J.S.A.

2A:81-12,which provides in relevant part: "For purposes of affecting the credibility ofany witness, his

interest in the result of the action, proceeding or matter . . . may be shown by examination or otherwise,

and his answers may be contradicted by other evidence." 
5 In contrast, prior inconsistent statements for

puposes of impeaching credibility is govemed by N.J.R.E. 611(b), which provides that cross

ixamination isl'limited to the subject matter of the direct examination and matters affecting the

credibility of the witness."

As set forth on page 4 of my October 21, 2013 briel a prior inconsistent statement must be

introduced through cross examination so the witness has the opportunity to explain the statement. State

v. yough, 208 N.J. 3S5, 399 (2011). Prior inconsistent statements cannot be held back until after the

witness completes his testimony and then introduced into evidence. See, State v. Mathis,47 N.J. 455,

470-471 (gkq,explaining that cross examination is the time to pursue matters of witness credibility

involving alleged inconsistent testimony and such inconsistent statement evidence cannot be

independentlyadmitted into evidence outside cross examination unless independently admissible on a

subsiantive issue in the case. As was held by our courts over a half century ago: "The rule is that where

it is sought to attack the credibility ofa witness by use ofhis prior and allegedly inconsistent written

statement, the party offering the statement must first lay a foundation therefor . . . by calling the

attention of the witness to the contents of the paper, and then specifically asking him whether he had not

made the several statements contained therein." Nolan v. Pabsco Corp., 42 N.J. Suoer. 129,134 (App.

Div. 1956). The purpose ofthis procedural requirement is to give the witness the opportunity to explain

any such statements.

5 As explained in the treatise, the above quoted portion of the statue "is still in full force and effect" because itwas not
.,explicitly repealed by the New Jersey Rule of Evidence, and N.J.R.E. 101(c) provides: "The adoption of these rules of

evidence shall not operate to repeal any existing statute by implication."



The law of evidence simply does not authorize prior inconsistent statements to be introduced into
evidence outside the scope ofcross examination and CRR has waived its right to further cross
examination of Mr. Downes.

d. CRR has No Right to Cross Examine Mr, Downes as to Alleged Prior Inconsistent
Statements Because the Subject Matter of Mr. Downes' Testimony is Preempted

Mr. Kates conectly states on page 8 ofthe Kates brief that I sent him an email citing the case of
Stochel v. Edison Twp. Plannine Board, 348 N.J. Super. 636,647 (Law Div. 2000) for the proposition
that CRR has no right to cross examine Mr. Downes as to alleged prior inconsistent statements because

the subject matter of Mr. Downes' testimony is preempted. Mr. Kates then attempts on pages 8 and 9 of
the Kates briefto distinguish Stochel on the basis that it "dealt only with the narrow issue of preemption
as it relates to the Freshwater Wetlands Protection Act" so that "its application to the instant proceeding
would be improper." While the statute involved in Stochel is the Freshwater Wetlands Act and the
statute involved in our application is the Health Care Facilities Planning Act, N.J.S.A. 26:2H-l et seq.,

the relevant lacts as well as the legal principles enunciated in Stochel applies to our application.

The relevant facts are that (1) the applicant in Stochel did not have to, but nonetheless presented
an environmental expert to provide the Board with additional information, and (2) TVH here did not
have to, but nonetheless presented Mr. Downes as to bed need to provide additional information to
answer questions asked by the Mayor. See, 4129/13T:23-3 to 24-5. The Stochel court ruled that, since
the applicant there never had to present the testimony of its environmental expert in the first instance
because the Board was preempted from considering t}le subject matter ofhis testimony, none ofthe
interested parties had the right to cross examine him. Likewise, as the Board is preempted from
considering the subject matter of Mr. Downes' testimony in the first instance, the objector has no right
to cross examine John Downes. As such, the objector has no right to require Mr. Downes to retum after
his cross examination concluded to face additional cross examination, and the objector has no
corresponding right to attempt to impeach Mr. Downes with alleged prior inconsistent statements.

4. REPLY TO PROFFER ON EXHIBITS O-7 AND O-8: EXCERPTS FROM THE
STROUDWATER AND INGENIX REPORTS

The fourth point in the Kates brief contains after-the-fact additional proffers on the introduction
into evidence of documents that were already admitted into evidence by the Board over my objection,
Exhibit O-7 (Stroudwater Report, appendix pages 343 to 369) and Exhibit O-8 (lngenix Report,
appendix pages 331 to 341). I will respond to the two subpoints.

a. Exhibit O-7, Stroudwater Report

Mr. Kates states on page 9 of the Kates brief that, in support of its opposition to HUMC's plan to
reopen PVH, TVH retained Stroudwater to assess the market impact ofthe establishment ofa new
hospital in Bergen County, which it did in September, 2011. Mr. Kates states on page 10 of the Kates
brief that on page 362a ofthe Stroudwater Report it was reported that demographic projections show a

decline in the population ofthose less than 65 years old and an increase in the population ofthose
greater than 65 years old. Mr. Kates tJren quotes the report as concluding that "the suggestion of a
potential increase in acute care hospitalization was misleadins." (emphasis by Mr. Kates). Mr. Kates
then states that the April, 2013 PowerPoint presentation by Mr. Downes "contained the same

information pertaining to the projection of significant increases in the elderly population suggesting a



need to increase inpatient utilization, however the conclusion changes." As Mr. Kates further states:
"Here, the 2013 Stroudwater [PowerPoint] infers that this information is not misleading, and that the
suggestion of an increased need for acute care hospital beds is in fact the proper conclusion to be
reached."

Mr. Kates has not reviewed, compared and contrasted the underlying data from the 201 I report
and the 2013 PowerPoint. As I explained to the Board during the October 22,2013 hearing session,
comparing the data underlying the 201 1 report to the data underlying the 2013 PowerPoint is like
comparing apples to oranges.

The 2011 report was an analysis ofa much broader question as to the availability ofbeds within
a much larger geographic area. In fact, neither Holy Name, Englewood Hospital, or Hackensack
University Medical Center are currently located within the primary service area defined by The Valley
Hospital and presented by Mr. Downes during his testimony. See, Exhibit A-7 (list of towns in TVH
service area) and Exhibit A-8 (map of Towns in TVH service area). As has been noted in TVH's
previous responses, arguments against the reopening of inpatient beds at the former Pascack Valley
Hospital was undertaken in conjunction with other Bergen County hospitals, such as Englewood and
Holy Name, which would have been even more substantially impacted by the reopening of a facility in
Westwood.

Relative to Mr. Downes' most current analysis of inpatient bed demand to meet the needs of
TVH's Primary Service Area, as presented by Mr. Downes during the April29,2013 hearing session,
the most recently available data from Truven Health Analytics was obtained, which showed a projected
growth in inpatient utilization of 0.95% per annum. Compounded, this projects to a growth of 15.8% in
utilization. This analysis assumed a stable to declining market share (as a result of the reopening of
HPV as HUMC North), and projected a future inpatient demand to meet the needs of this service area, ol
between 452 and 485 inpatient beds. This 2013 analysis was not evaluating the broader Bergen County
market, nor was it taking into account the availability of beds in other facilities throughout the region. It
was using an industry standard data source (Truven), and projecting the likely demand at TVH.

TVH's point here is the point expressed above in point 3.b ofpage 4 of this brief namely, only
prior statements that are inconsistent with statements made during testimony can be admitted to impeach
a witness's credibility. As our Supreme Court held in State v. Burris, 145N.J.509,535 (1996),theonly
evidence that may be introduced is that which contradicts a witness's testimony as only that evidence is
relevant. Mr. Kates' argument that the Stroudwater Report should be introduced into evidence for the
purpose of impeaching the credibility of Mr. Downes who testified during the April 29,2013 heaing
session simply ignores the undisputed facts that 2011 documents rely on data from 2007 through 2010
while the 2013 Downes testimony relies on 2011 and 2012 data. For this reason alone, the statements
contained in the 201 I documents included in the appendix to TVH's brief submitted to the Appellate
Division are not inconsistent with statements made by Mr. Downes in his testimony before the Board on
April29,2013. As such, the objected to documents cannot be introduced into evidence for
impeachment purposes.

Moreover, CRR requires an expert to render an opinion on this issue, draw the inference it wants
drawn, and answer questions about this subject matter. A non-expert is incompetent to testifr about this
subject matter. See, Bardis v. First Trenton Ins. Co.,397N.J. Super. 138, 153 (App. Div.2007), rev'd
on other grounds, 199 N.J. 265 (2009) (holding that lay opinion testimony may not cross into the realm
of expert testimony). As such, proposed Exhibit O-7 cannot be admitted into evidence without expert
testimony accompanying it, explaining it and answering questions about it. As set forth on page 8 of my



October 7,2013 briel a board cannot rely upon documents alone in deciding an application; someone

with personal knowledge of the documents must testiry at the hearing to answer questions about them
and provide the opportunity to be cross examined. Seibert v. Dover Twp. Board ofAdj., 174N.J. Super.

548, 552-553 (Law Div. 1980).

b. Exhibit O-8, Ingenix Report

Mr. Kates states on page 11 ofthe Kates brief that the "conclusion stated in the 2011 Ingenix
report is relevant and material to this proceeding for two reasons." First, Mr. Kates explains that CRR
wants to use the conclusion that there were an "excess number of acute care beds in the region" as

projected in 201 I to support its position that there remains "no need for additional beds" in2013.
Second, Mr. Kates states that the submittal of the report by TVH in opposition to the reopening of PVH
"further underscores the inconsistent position taken in the instant proceeding." There are two
insurmountable problems for CRR with Mr. Kates' arguments.

First, Mr. Kates is no longer in the realm of trying to use the report to impeach a witness. (ln
fact. the author ofthe Ingenix is not involved in TVH's application so cannot be impeached with any
alleged prior inconsistent statements.) Mr. Kates has moved into the realm of attempting to use an
expert report belonging to one party and prepared by that party's former experl to support his client's
position but without an expert witness to explain the report and be subject to cross examination. The
ethics ofthe situation aside, as set forth on page 8 of my October 7 ,2013 brief, a board cannot rely upon
documents alone in deciding an application; someone with personal knowledge ofthe documents must
testify at the hearing to answer questions about them and provide the opportunity to be cross examined.
Seibert v. Dover Twp. Board of Adj., 174 N.J. Super. 548,552-553 (Law Div. 1980). And, a non-expert
is incompetent to testify and answer questions about the Ingenix report. See, Bardis v. First Trenton Ins.
Co., 397 N.J. Super. 138, 153 (App. Div. 2007), rev'd on other grounds, 199 N.J. 265 (2009) (holding
that lay opinion testimony may not cross into the realm of expert testimony). CRR requires an expert to
render an opinion on this issue, draw the inference it wants drawn, and answer questions about this
subject matter. So, the ethics of the situation aside, Mr. Kates cannot use the Ingenix report to support
its position that there remains "no need for additional beds" in 2013 in the absence of expert testimony.
As such, the Ingenix report, Exhibit O-8, cannot be admitted into evidence for that purpose.

Second, I return to the point expressed above in point 3.a ofpages 3 and 4 ofthis brief, namely,
TVH cannot be impeached; only a witness can be impeached. As such, the proffer must also fail to the
extent that Mr. Kates proposes to use the document to show the alleged inconsistent position taken by
the applicant in the instant proceeding.

I will repeat one more time the essence of my argument contained in my October 7,2013 brief as

to the desire of CRR to use the objected to documents to impeach TVH. It is well settled law that a
board must consider each application before it on its own particular facts. Kohl v. Fair Lawn, 50 N.J.
268,276 (1967). Even an applicant's violation of the zoning ordinance, conviction for such violation,
and a finding ofbad faith on its part in accepting a condition and then immediately and persistently
disregarding it, does not permit the Board to refuse to hear its application or to deny the application on
that basis. Cohen v. Fair Lawn, 85 N.J. Super. 234,239 (App. Div. 1964). Even in the criminal law
context, our Supreme Court has rejected the notion that evidence of a driving on a revoked license,
without providing the reasons for the revocation, could be relevant in defendant's trial for aggravated
manslaughter and vehicular homicide. State v. Bakka, 176 N.J. 533, 546 (2003). The Court stressed

that to be relevant and, therefore, admissible, there must be a "logical connection between the proffered
evidence . . . and the fact in issue." Id.



I will note once again that Mr. Kates has not contested nor taken issue with any ofthe above

cited case law. He has simply chosen to ignore it. Because TVH cannot be impeached as an entity or

applicant, any statements or positions contained in the 2011 Ingenix report included in the appendix to

TVH's brief submitted to the Appellate Division which could be deemed inconsistent with any position
propounded by TVH before the Board cannot be introduced into evidence.

5. REPLY TO PROFFER ON PROPOSED EXHIBIT O-11: EMERGENCY ROOM
ADMISSIONS

The fifth point in the Kates brief contains proffers on the introduction into evidence ofproposed
Exhibit O- I 1, a chart of emergency room admissions. Subpoints (a) and (b) provide documentation to
verify that the numbers contained on the proposed exhibit are accurate. Based upon a review of those
documents, TVH accepts the accuracy ofthe numbers. However, TVH objects to the admission of
proposed Exhibit O-11 because the proffer by Mr. Kates is that CRR wants to argue that "it can
reasonably be inferred" from the numbers on chart that the proposed master plan amendment will result
in "TVH's emergency room admission numbers . . . significantly increasing yet again." CRR requires

an expert to render an opinion on this issue, draw the inference it wants drawn, and answer questions

about this subject matter. A non-expert is incompetent to testify about this subject matter. See, Bardis
v. First Trenton Ins. Co., 397 N.J. Super. 138, 153 (App. Div. 2007), rev'd on other erounds, 199 N.J.
265 (2009) (holding that lay opinion testimony may not cross into the realm of expert testimony). As
such, proposed Exhibit O-11 cannot be admitted into evidence without expert testimony accompanying
it, explaining it and answering questions about it.

6. CRR'S WITNESS LIST SHOULD BE PROVIDED TO THE BOARD AND TVH
BY THE END OF THE WORKING DAY ON FRIDAY, OCTOBER 25,2013

It is inexcusable for CRR to not provide its witness list with the Kates brief. The only purpose is
doing that would be to create a further delay. Mr. Kates should be required to submit the witness list by
the end ofthe working day today, Friday, October 25,2013.

For all of the foregoing reasons, I submit that CRR's proposed testimonial and documentary
evidence should be not be permitted to be introduced into evidence.

Finally, I respectfully request that a copy of the within reply brief be posted on the Board
website.

Respectfully submitted,

../

JONATHAN E. DRILL
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