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Village of Ridgewood Planning Board
Village Hall
13 I North Maple Avenue
Ridgewood, NJ 07450

Re: The Valley Hospital Application to Amend the Village of Ridgewood Master Plan
Application PB 2013-03
TVH'S SUPPLEMENTAL LETTER BRIEF ON THE ISSUE OF THE ADMISSIBILITY INTO
EVIDENCE OF THE LINPUBLISHED APPELLATE DIVISION DECISION

Dear Chairman Nalbantian and Members of the Planning Board:

In accordance with the request made by the Board's attomey over the weekend, I am writing to
specifically address the issue ofthe admissibility into evidence ofthe unpublished Appellate Division
decision captioned I,M/O Certificate of Need for HUMC North Hospital, Docket Nos. A-3155-1 1 and
.4-3238-11, decided December 4,2012 (the "unpublished decision"). The Board's attomey specifically
requested that the attomeys for the applicant and the objector provide a "proffer relative to the opinion
in writing" I 

and that we submit our points by email by the end of the work day today, Monday, October
21,2013 . Please accept this letter as my proffer and TVH's supplemental letter brief on the issue of the
admissibility into evidence of the unpublished decision.

I. WHILE A QUASI-JUDICIAL BOARD MAY TAKE JUDICIAL NOTICE OF COURT
DECISIONS, THE BOARD CANNOT RELY ON THE LAW LTNLESS THE DECISION IS

PUBLISHED, AND THE BOARD CANNOT NOT ADMIT THE FACTS OF THE DECISION
INTO EVIDENCE L]NLESS THE FACTS ARE RELEVANT AND MATERIAL TO THE
ISSUES BEING CONSIDERED BY THE BOARD

A. THE BOARD CANNOT TAKE.IUDICIAL NOTICE OF THE LAW OF AN

Xi'iyto. kH i3 ? iJ FfJ 3J"T- 
t E s s c E R r A I N c I R c u M s r AN c E s N o r H E RE

New Jersey_Rules of Evidence 201(a) governs judicial notice of law and provides that
"decisional ... law" of every state may be'Judicially noticed." And, since the Ridgewood Planning

I A "proffer" is a preliminary offer of evidence to ajudicial or quasi-judicial body for the purpose of obtaining a ruling on its

admissibility. As part ofthe proffer, the proponent ofhe evidence must make a showing that the evidence will be relevant

and material to the issues being considered. Ifthe proponent can make this preliminary showing, then the opponent ofthe
proffered evidence must make a showing ofwhy the otherwise relevant and material evidence is otherwise objectionable and

should not be admitted into evidence.



Board is a quasi-judicial body with respect to TVH's master plan amendment application, the Board is
authorized to take'Judicial notice" ofNew Jersey state court decisions. However, N.J.R.E.201(b)
applies to the law propounded in the decision, not the facts, and another rule prohibits reliance on
unpublished judicial decisions unless certain circumstances not here applicable are present.

Ifthe objectors want the Board to take judicial notice ofthe law recited in the unpublished
decision, that is problematic here because, while a party is entitled to cite an unpublished decision to a
court (and, hence, to this quasi-judicial Board), New Jersey Court Rule 1:36-3 provides that "no
unpublished opinion shall constitute precedent or be binding upon any court." This translates into no
unpublished decision constituting precedent or being binding on this quasi-judicial Board.

While there are exceptions to Rule 1:36-3 which allow an unpublished decision to be binding
where required for res judicata, collateral estoppel, the singie controversy doctrine and other similar
principals of law, none ofthose exceptions apply here because the arguments that TVH made to the
Appellate Division in the unpublished case were rejected by the Court and the arguments that TVH has
made to the Board in the pending application are consistent with the Court's rulings on the law in the
unpublished decision.

In any event, TVH doubts that the objectors want the Board to take judicial notice of the law
propounded in the unpublished decision.

However, should the Board rule that it will take judicial notice of the law in the unpublished
decision; the Board's attention is directed to the following pages ofthe decision for the following
principles of law:

Page 27 - "The Commissioner was satisfied that HUMC had limited the proposed size of HUMC
North to a level that would ensure limited negative impact on other existing hospitals in Bergen County

[and] that the scaling back of beds at HUMC North in comparison with the former PVH [i.e., from 280
beds to 128] demonstrates this hospital's commitment to preserving the existing health care delivery
system in the region," consistent with TVH's position in the litigation that a 280 bed facility at HUMC
North would have damaged the existing health care delivery system in the this particular part ofBergen
County (served by Englewood, TVH and Holy Name - see, page 5 ofthe decision).

Page 29 - While "there is reasonable suppo( for the Commissioner's regulatory judgment that
approval of HUMC North would not cause significant negative impact on the other area hospitals," "the
data can be interpreted in many ways," consistent with a determination that there was nothing improper
with TVH taking the position that it did in the litigation.

Page 44 - "Several years have passed [since 2007], and additional patient data has been
generated for the Commissioner's consideration. Given the circumstances, it was not unreasonable for
Commissioner O'Dowd to make an independent and current evaluation of patient need in 2012,"
consistent with the newer data that Mr. Downes' analyzed and used in his testimony before the Board,
which data had not been available at the time he prepared his analysis and report for the litigation.

Page 45 - "The healthcare landscape in New Jersey has continuously evolved [since 2007].
Commissioner O'Dowd had a sound basis to conclude that the loss of three hospitals within the HRP
region since 2006 significantly undercut the Reinhardt Commission's earlier calculation ofexcess
maintained beds for the area," consistent with the position that TVH has taken before the Board and

explaining why the Appellate Division affimed the Commissioner's determination against TVH in the



litigation as newer data had become available after all the reports had been submitted to the Department
of Health in the litigation.

Page 46 - "The Commissioner was entitled to rely upon contrary indicia of growing inpatient
bed need, as the population within the region becomes older and required more services," consistent
with the newer data that Mr. Downes' analyzed and used in his testimony before the Board, which data

had not been available at the time he prepared his analysis and report for the litigation.

Page 49 - The Court's ultimate holding is that the Commissioner of the Department of Health's
final agency decision to grant a Certificate of Need to HUMC North was neither arbitrary or capricious,
and that the appellants (one of which was TVH) had failed to meet their burden ofproviding a clear
showing to overcome the strong presumption that the agency's determination was reasonable.

Neither the Court's ultimate holding, nor any of the other pronouncements of law or fact made
by the Appellate Division in the unpublished decision, say an1'thing negative about the credibility of Mr.
Downes or TVH.

B. THE BOARD CANNOT NOT ADMIT THE FACTS OF THE LNPUBLISHED
DECISION INTO EVIDENCE LNLESS THE FACTS ARE RELEVANT AND
MATERIAL TO THE ISSUES BEING CONSIDERED BY THE BOARD

N.J.R.E. 201(b) governs judicial notice offacts and provides that facts may bejudicially noticed
if they are of generalized knowledge so universally known that they cannot reasonably be subject of
dispute, so generally known or ofsuch common notoriety that they cannot reasonably be subject of
dispute, or of generalized knowledge which are capable of immediate determination by resort to sources
whose accuracy cannot reasonably be questioned. None of these circumstances are here present.

N.J.R.E. 201(b) also provides that facts may bejudicially noticed from "records of the court in
which the action is pending and ofany other court ofthis state or federal court sitting for this state."
However, our courts have held that this latter provision cannot be used to circumvent the rule against
hearsay evidence. As the court held in RWB Newton Associates v. Gunn, 224 N.J. Super. 704,710-711
(App. Div. 1988), it is improper for a trial court to rely on the contents of certifications filed in another
case which, while related, was a different case than the one being decided. All the court is allowed to do
under this rule is to take notice ofwhat was alleged in the certifications but only ifthe fact that the
allesations had been made is itselfrelevant. See also, State v. Silva,394N.J. Super. 270,277 -278 (App.
Div. 2007), holding that while judicial notice can be taken ofrulings in other proceedings, it is improper
to take judicial notice of particular findings of fact and accept them as true.

Without repeating verbatim from TVH's supplemental letter brief dated October 7,2013,Lhe
court in Clifton Board of Education v. Clifton Board of Adj., 409 N.J. Super. 389,432 (App. Div. 2009)
held that a planning board could not consider issues not relevant to the application pending before it, and
the application before it was not an application for development, it was a Master Plan consistency
review pursuant to N.J.S.A. 40:55D-31a. The objector in its responsive letter briefhas simply chosen to
ignore the Clifton Board ofEducation case and the law requiring that the evidence be relevant and
material.

Without seeing a proffer from the objector as to the relevance and materiality ofthe facts ofthe
unpublished decision, TVH cannot offer anlthing more in opposition to its admissibility as to relevancy

and materiality.



C. THE F'ACTS OF THE UNPUBLISHED DECISION CANNOT BE ADMITTED TO

QUESTION THE CREDIBILITY OF TVH'S EXPERT WITNESS JOHN DOWNES
OR THE HOSPITAL'S CREDIBILITY

TVH will assume that if the objector makes any proffer, it will be or will include something
along the lines ofthat the legal positions taken by TVH in the litigation subject ofthe unpublished
decision is relevant to question the credibility of TVH's expert John Downes or TVH's credibility.

Without repeating verbatim from TVH's supplemental letter brief dated October 7,2013,the
cross examination of Mr. Downes and on the underlying bed need issue has concluded. There is simply
no longer a right of cross examination of Mr. Downes and/or on the underlying bed needs issue. Not
only would the Board be reasonable in ruling that there shall be no further cross examination of Mr.
Downes, but the Board would be unreasonable to ask for additional cross examination of Mr. Downes.

This is especially so now that the objector has conceded in its supplemental letter briefthat the
issue ofthe number ofbeds and the single bed rooms are irrelevant and not within the jurisdiction ofthis
Board to consider.

The objector does argue in its supplemental brief, however, that the fact that the President of
CRR did not request the opportunity to question Mr. Downes at a subsequent date should not preclude
the introduction ofalleged inconsistent statements of Mr. Downes as part of the objector's direct case.

The objectors cite no case law, Court Rule or Evidence Rule to support this proposition. In fact, this is
precisely the sort of filibustering maneuvers that the MLUL in N.J.S.A. 40:55D-10d was intended to
prohibit by providing that a board can exclude "unduly repetitious" testimony. The time to introduce
any alleged inconsistent statements of Mr. Downes was during his cross examination.

Contrary to the objector's argunent contained in its responsive letter brief, a prior inconsistent
statement must be introduced through cross examination so the witness has the opportunity to explain
the statement. State v. Yough,208 N.J. 385, 399 (2011). Prior inconsistsnt statements cannot be held
back until after the witness completes his testimony and then introduced into evidence. See, State v.
Mathis,47 N.J. 455,470-471(1966), explaining that cross examination is the time to pursue matters of
witness credibility and evidence of alleged inconsistent testimony camot be independently admitted into
evidence outside cross examination unless independently admissible on a substantive issue in the case.

For all of the foregoing reasons, TVH submits that
the unpublished decision but, if it does, that it take judicial
Lrnpublished decision only and not the facts since the facts
unduly repetitious.

Respectfully submitted,

the Board should not take judicial notice of
notice of the law propounded in the
are irrelevant and immaterial and will be

'$*r*tr.*=l}-"-ft)
YoxnrHAN E. DRILL


